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IN THE  COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

  Sessions Case No.120/2017  
  (U/S :302 IPC)  
 
   
  State 
           Versus 
           Choto Tudu,  
           S/o- Late Mangal Tudu,  
           Vill- Hugrajuli (Srinagar),  
            P.S.- Dhekiajuli, Dist-Sonitpur.  
 
  PRESENT: Sri P.Saikia,A.J.S.,  
        Sessions Judge,  
        Udalguri.  
 
  APPERANCE:  

  For the Prosecution : Sri A. Basumatary, P.P.,Udalguri  

   -A N D- 

  For the accused : Mrs. Bhuchitra Saharia, Advocates.  

  Evidence recorded on : 3.7.18,26.9.18, 28.1.19,    

                      6.3.19,26.4.19,28.5.2019,  

            27.8.19, . 

  Argument heard on : 29.8.2019. 

  Judgment delivered on: 7.9.2019. 

 

 

J U D G M E N T 

 

1. Succinctly stated, the prosecution case is that on 22.8.2017 the 

informant Fulmani Hasda lodged an FIR with the Officer-In-Charge, Udalguri 

police station alleging, inter-alia, that on 21.8.2017 at about 2 PM the accused 

Choto Tudu came to have a discussion at Khoierbari village regarding marriage 

of the son and daughter of Pani Tudu. When discussion was being held 

regarding marriage of the son and daughter of Pani Tudu and his father 

Laxman Hasda altercation ensued between them. At that time accused Choto 

Tudu abruptly assaulted Laxman Hasda on his head with a lathi as a result her 

father fell down in the ground and became unconscious. His father was 
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immediately taken to their house for treatment. But at around 6.30 PM he 

succumbed to his injuries.  

 

2. On the basis of the FIR the Officer-In-Charge, Udalguri P.S. registered a 

case being Udalguri PS case No.162/2017 U/S 302 IPC to launch the 

investigation of the case. During the course of investigation the investigating 

officer visited the place of occurrence, recorded the statements of available 

witnesses including the informant U/S 161 Cr.P.C., prepared spot map of the 

place of occurrence, held inquest on the dead body of deceased Laxman hasda 

and, thereafter, sent the dead body for post-mortem examination. The accused 

was arrested and forwarded to judicial custody and obtained the post-mortem 

report. On completion of the investigation the accused has charge-sheeted  

U/S 302 IPC to face trial.  

 

3. Accepting the charge sheet the learned Chief Judicial Magistrate, 

Udalguri took cognizance of the offence and ensured the presence of the 

accused in compliance to the processes of the court. Since the offence under 

section 302 I.P.C. being exclusively triable by the court of Sessions the case 

stood committed to this court of Sessions on 29.11.2017 after due compliance 

with the provision under section 207 Cr.P.C.  

 

4.  On receipt the case on commitment with all relevant papers and upon a 

careful evaluation of the copies of the documents supplied under section 173 

Cr.P.C. my learned predecessor in office having found a prima facie case made 

out to presume that the accused Choto Tudu had committed the offence under 

section 302 I.P.C. and, therefore, formal charge under the said section of law 

was framed against the accused. The accused pleaded not guilty and claimed 

to be tried when the charge was read over and explained to him.  

 

5.  In order to sustain the charge, the prosecution has examined as many 

as ten witnesses including the informant, M/O and I/O of the case. This apart,  

the prosecution has also relied on some documents marked as exhibits 

available on the record.  
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6.  Defence of the accused is of total denial. His case, as it would emerge 

from the trend of cross examination of prosecution witnesses, the suggestions 

and the statement of the accused under section 313 Cr.P.C. is that of 

innocence as he has pleaded that he has been falsely implicated on concocted 

story. However, no evidence was led in defence.  

 

7.  In the light of the facts and circumstances of the case, the points for 

determination are set up and framed as follows:  

 

(i) Whether the death caused to Laxman Hasda was homicidal in nature ? 

(ii) Whether the accused committed the offence with intention to cause the 

death of the deceased?  

 

8.  I have heard arguments put forth by the learned counsel of both the 

sides and also assayed the entire evidence on record to arrive at just decision 

in the case. 

 

DISCUSSION, DECISION AND REASONS THEREFOR:  

 

9.   PW1 is Smti Fulmani Hasda. She is the first informant of the case. She 

has stated to the effect that  the deceased Laxman Hasda was her father. The 

incident occurred on 21.8.17 at about 2 PM. At that time a village meeting was 

held in the house of Smti. Pani Tudu where many village people were present 

including Choto Tudu. As the meeting progressed an altercation ensued 

between Pani Tudu and her father. At that time Pani Tadu attempted to assault 

her father on his head with a wooden tool. Then the accused who was present 

in the meeting came with a wooden stick and hit on the head of her father as a 

result of which he became unconscious. On seeing the incident she alongwith 

other public immediately provided first aid to her father and brought him to his 

home for his treatment. But at around 6.30 PM her father breathed his last due 

to injury on his head. In this regard on the next day of the incident she lodged 

an FIR with Udalguri police station which was scribed by one person as per her 

version and she put her thumb impression therein.  
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10. In cross-examination, she has reiterated that the FIR was written as 

per her version but she cannot recall the name of the scribe who had scribed 

the FIR. On the day of occurrence a discussion was going in a meeting 

regarding marriage between her father and Pani Tudu. Pani Tudu was a 

married woman when discussion of her marriage with her father was being 

held in the meeting. The name of the husband of Pani Tudu is Iska Hasda and 

she resides with her husband. Their house is adjacent to the house of Pani 

Tudu. After her marriage she reside at Jeruzalem which is at a distance of 

about 3/4  KM away from her father’s house. On the day of incident the 

meeting was preliminary held due to her father having illicit relation with Pani 

Tudu. She has denied a suggestion that her father attempted to do immoral 

act with Pani Tudu at the relevant time. She has further denied the suggestion 

that in the meeting where Pani Tudu at first did not attempt to assault her 

father with a wooden stool and it was her father who being armed with a 

wooden stick tried to assault Pani Tudu and at that time accused Choto Tudu 

intercepted her father by catching hold of the wooden stick as a result of which 

a scuffle ensued between her father and accused Choto Tudu and as a result 

her father sustained injured when sharp portion of the bamboo stick hit on 

him. She has also denied the suggestion that on the date of the incident she 

was not present in the meeting and she has deposed falsely for the sake of her 

father.  

 

11. PW2 is Benjamin Besra. He has adduced in his evidence that the 

occurrence took place in the month of August,2017. On that day, he was at his 

house. At about 7 PM some of  villagers came to his house and informed him 

that on the day of occurrence a meeting was held where deceased Laxman 

Hasda, the informant and the accused Choto Tudu were present with other 

members. At that time a quarrel took place between the deceased and accused 

Choto and as a sequel to the quarrel the accused hit Laxman with a bamboo 

stick on his head causing injury on his head. Subsequently on the same day 

Laxman died as a result of injury. On the next day in the morning he went to 

the house of the deceased and saw his dead body kept in his house and also 

informed the matter to the police. 
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12. In cross-examination, he has stated that he did not witness the incident 

at the place of occurrence.  

 

13. PW3, Dr. Bhagirath Dey is the doctor who conducted post-mortem on 

the dead body of Lakhan Hasda, on 22.8.2017 in reference to Udalguri P.S. 

GDE No. 531. On examination, he found the following:- 

 

EXTRANAL APPEARANCE:-   

Built- 45 years aged. Average built person wearing blue sporting and 

Gamusha. 

       

CRANIUM AND SPINAL CANAL:-   

Scalp, skull, vertebrae- Fracture of vertebrae of cerviour region from C1 and C4 

bone diclocation of joint between vertebrae. Membrane- Hemorrhagic 

contusion at cervical region. Brain and spinal cord- Spinal cord injury at cervical 

region. 

THORAX:- 

NAD 

ABDOMEN:- 

NAD 

MUSCLES, BONES AND JOINTS    

Fracture- Fracture  of cervical vertebrae C1 to C4. Dislocation- Fracture of join 

between vertebrae C1 to C4. 

More detailed description of injury or disease:-    

There is fracture and dislocation of vertebrae and joint beta region and spinal 

cord injury at cervical region. 

 The doctor opined that death is due to spinal shock as a result of injury 

at cervium region by heavy weapons (blunt), which is ante-mortem and 

homicidal in nature. Time since death approx 18 hours. The injury sustained 

was sufficient to cause the death of a person in ordinary course of nature. 

Ext.1 is his post-mortem report and Ext.1(1) is his signature.  
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14. In cross-examination, the doctor has stated that the injury sustained by 

the deceased could not have been occurred due to falling from a higher 

position as otherwise there would have been other injuries on the body. 

  

15. PW4 is Masdin Murmu. He has deposed that the occurrence took place 

on 21.08.17, at 6 pm. On that day during day time at around 2 pm a village 

meeting was held regarding an allegation that deceased Lakhan Hasda 

attempted to commit rape on Pani Tudu where deceased Lakhan Hasda and 

Pani Tudu were present alongwith other village people including himself. 

During the course of the meeting Pani Tudu alleged that Lakhan Hasda had 

been trying to commit rape on her. Then Lakhan replied that Pani Tudu had 

consented to have sexual intercourse with him. But Pani Tudu again denied 

that she was willing to have sexual intercourse with Lakhan Hasda. At that 

time Lakhan raised from his seat and rushed towards Pani Tudu with a lathi on 

his hand and grabbed Pani Tudu with his hands. In the mean time Choto Tudu 

who was also in the meeting immediately rushed towards Pani Tudu who was 

caught hold by Lakhan Hasda and in no time gave a lathi blow on the head of 

Lakhan Hasda as a result he fell down on the ground. Seeing the incident they 

immediately provided local treatment to the injured Lakhan Hasda and he was 

taken to his home by his daughter. As the meeting could not be concluded as 

such all of them dispersed. At around 6 pm he came to know that Lakhan 

Hasda succumbed to his injuries. 

 

16. In cross-examination, he has revealed that the meeting was held at the 

house of Pani Tudu. Accused Choto Tudu is the own brother of Pani Tudu. 

Lakhan Hasda was a man of ill repute and a habitual drunkard. Out of 

intoxicaton he used to say that he would marry Pani Tudu. Lakhan Hasda 

claimed that he had sexual intercourse with Pani Tudu while Pani Tudu denied 

having sexual intercourse with Lakhan Hasda and at that time Lakhan Hasda 

rushed towards Pani Tudu and caught hold of her. At that moment accused 

Choto Tudu came with a lathi and rushed towards Lakhan Hasda and assaulted 

him on his head and he fell down on the ground.  He has denied the defence 

suggestion that Lakhan had not died as a result of lathi blow inflicted by 

accused Choto Tudu rather Lakhan died as a result of his ailments.  
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17. PW5 is Daman Hembram. According to his evidence the incident 

occurred about 1 and ½ year ago in the year 2017. On that day at around 3 

PM a village meeting was held regarding an allegation that Lakhan Hasda 

attempted to commit rape on Pani Tudu. In that meeting Lakhan Hasda and 

Pani Tudu were present along with other village people including himself. 

When the meeting was proceeding Pani Tudu alleged that Lakhan Hasda asked 

her to stay as his wife for which she felt insulted as she has her own husband 

but Lakhan replied that Pani Tudu had consented to become his wife. Pani 

Tudu again denied that she has willing to stay with Lakhan Hasda as his wife. 

At that time Lakhan rose from his seat and rushed towards Pani Tudu and 

caught hold of Pani Tudu with his hands. Seeing this accused Choto Tudu, the 

brother of Pani Tudu, rushed towards Lakshman Hasda with a stick on his hand 

and gave a massive blow on the head of Lakhan Hasda as a result Lakhan 

Hasda fell down on the ground sustaining injuries on his head. Then the 

deceased Lakhan Hasda was taken by his daughter Phulmoni Hasda to their 

house. After the incident he went home. In the evening he came to know that 

Lakhan Hasda succumbed to his injuries.   

 

18. In cross-examination he stated that when the meeting was going on 

Chuto Tudu assaulted Laxman Hasda with a bamboo stick as a result he 

sustained injury and fell down on the ground. He has denied the defence 

suggestion that Laxman Hasda was a heart patient and as a result of which he 

died and the accused had not assaulted him. 

 

19. PW6, Raska Hasda has deposed to the effect that the incident had 

occurred about 1 & ½ years ago. Before the incident Lakhan Hasda used to tell 

to his wife Pani Tudu that he would keep her as his wife. His wife told before 

him that deceased used to harass her by telling that he would keep her as his 

wife. As she was married to him and having their children she felt insulted. In 

this regard a village meeting was called to dissuade deceased Laxman Hasda 

from maligning his wife in the estimation of society. Accordingly, on the day of 

occurrence a meeting was convened where the deceased Laxman Hasda, his 

wife and himself including the accused and other people were present to 

resolve the matter. When the meeting was proceeded, his wife told in the 
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meeting that the deceased Laxman Hasda used to harass by asking her to stay 

with him as his wife. Then deceased Laxman Hasda told that Pani Tudu herself 

wanted to join hands with him as his wife but his wife Pani Tudu replied that 

as she has her own husband and children she had never told Laxman Hasda to 

stay with him as his wife. As a sequel to such arguments Laxman Hasda 

suddenly rushed towards his wife Pani Tudu and caught hold of her. On seeing 

this accused Choto Tudu who came with a bamboo stick and gave a blow on 

the head of Laxman as a result he sustained injures on his head. At that time 

he went to go to answer call of nature and after returning he saw the incident. 

Later the injured Laxman Hasda was taken to his home by his daughter 

Phulmoni Hasda. In the evening at around 7 PM Laxman Hasda succumbed to 

his injures. Accused Choto Tudu is his brother-in-law.   

 

20. In cross-examination, he has denied the defence suggestion that 

Laxman Hasda was a heart patient at the time of incident and while he was 

trying to run away he fell down on the ground and as a result of which he 

sustained injury and died  

 

21. PW7, Baburam Hasda is an eye witness to the incident. According to his 

evidence at the material time one day a village meeting was held in the 

courtyard of Pani Tudu on the allegation levelled by Pani Tudu that deceased 

Laxman Hasda had illicit relation with Pani Tudu which was denied by Pani 

Tudu. He was present in the village meeting alongwith the accused and other 

village people. When the meeting was progressed Pani Tudu was asked about 

the allegation  and at that time altercation ensued between Pani Tudu and 

Laxman Hasda. In the meantime both Laxman Hasda and Pani Tudu raised 

from their seats and came to challenge each other. During that time Laxman 

caught hold of Pani Tudu. On seeing this accused Chutu Tudu asked Laxman to 

release Pani Tudu from his clutch. When Laxman refused to do so Chutu Tudu 

being armed with a bamboo lathi gave a blow on the back of the head of 

Laxman from the back side as a result Laxman immediately fell down on the 

ground sustaining injury on his back of the head and became unconscious. 

They immediately rushed to help Laxman by pouring water on his head and 

then Laxman was taken to his home. In the evening they came to know that 



 9 

Laxman succumbed to his injuries. After lodgment of the FIR by the informant 

Fulmani Hasda police came to the place of occurrence and investigated into the 

matter. Police conducted inquest with the help of Executive Magistrate at the 

place of occurrence in s presence and he put his signature in the inquest 

report. Ext.2 is the inquest report. Ext.2(1) is his signature. 

 

22. In cross-examination, he has disclosed that the meeting was held in the 

courtyard of Pani Tudu. He witnessed the incident as he was present in the 

meeting. He has denied the defence suggestion that the accused had not 

assaulted Laxman Hasda on the day of occurrence by means of a bamboo lathi 

but the deceased at the time of occurrence fell down on the ground hitting 

against hard substance while he was returning home. 

 

23. PW8, Pani Tudo turned hostile. Before declaring her as hostile by the 

prosecution it is her testimony that accused is her brother. She knows the 

informant Fulmoni Hasda. The deceased was also known to her. The 

occurrence took place about one year ago at around 3 PM. Since before the 

incident deceased Laxman Hasda used to abuse her with filthy languages and 

showed vulgar signs. In this regard on the day of occurrence, a village meeting 

was held in presence of elderly persons. While the meeting was going on at 

that time Laxaman Hasda came to assault her. On seeing this, her brother 

Choto Tudu came to save her with a lathi on his hand. Thereafter, a scuffle 

took place as a result of which Laxman Hasda sustained injuries on his head  

 After declaring her as hostile by the prosecution she has denied that 

she has stated before the police that  “when Laxman Hasda came to assault 

me at that time my brother accused Choto Tudu came there with a lathi and 

struck a blow on his head as a result Laxaman Hasda fell down on the ground 

and became unconscious”.  

 

24. In cross-examination, she has divulged that deceased Laxman Hasda 

was a drunkard. He was physically weak. Before the incident Laxman Hasda 

tried to outrage her modesty by uttering slang and vulgar words. The meeting 

was called by her so as to prevent the deceased from harassing her. When the 

meeting was going on Laxman Hasda came towards her and caught hold of 
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her. Seeing this her brother accused Choto Tudu came there and when he tried 

to prevent the deceased Laxman Hasda from assaulting her then a scuffle took 

place between them as a result Laxman Hasda sustained injuries on his head 

by the lathi which was in the hands of Choto Tudu and fell down on the 

ground.  

 

25. PW9, SI Abhay Choudhury is the investigating officer of the case. He 

has deposed that on 22.08.2017 he was posted as attached officer at Udalguri 

Police station. On that day O/C, Udalguri PS received an FIR from Phulmoni 

Hasda. Based on the said FIR, the O/C Udalguri PS registered a case vide 

Udalguri PS case No. 162/17 U/S 302 IPC and endorsed his name to 

investigate into it. In course of the investigation, he visited the place of 

occurrence, recorded the statement of the witnesses, prepared a sketch map 

of the place of occurrence and arrested the accused and forwarded to the 

court. The dead body of the deceased Laxman Hasda found at his house was 

brought to Udalguri PS and the inquest was held on the dead body and, 

thereafter, dead body was sent for post-mortem examination. He collected the 

post-mortem report. On completion of the investigation of the case he handed 

over the case diary to the then O/C, Udalguri PS and later his successor SI 

Ranjit Kalita submitted the charge-sheet against the accused U/S 302 IPC. He 

has proved and marked the FIR as Ext. 3 wherein Ext. 3(1) is the signature of 

the then O/C, Udalguri PS alongwith a note of registration of the case. Ext. 4 is 

the sketch map wherein Ext. 4(1) is his signature. 

 He has confirmed that PW8, Pani Tudu had stated before him that 

when Laxman hasda came to assault her at that time her brother accused 

Choto Tudu came there with a lathi and struck a blow on the head of Laxman 

Hasda as a result he fell down on the ground and became unconscious. Ext. 5 

is the statement of the PW8 U/S 161 CrPC. 

  

26. In cross-examination, he has stated that he prepared the sketch map at 

the place of occurrence. He did not seize any article in connection with this 

case. He has denied the defence suggestion that he has not properly 

investigated into the case and the accused is innocent as he had not caused 

death of the deceased. 
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27. PW10, Ranjit Kalita is the other investigating officer of the case. He has 

maintained in his evidence that on 31.10.2017 he was posted as attached 

officer at Udalguri PS. On that day O/C, Udalguri PS handed over him the case 

diary of Udalguri PS case No. 162/17 U/S 302 IPC to complete the investigation 

of the case. On scrutiny of the case diary he found that investigation was 

almost completed by his preceding officer and only the charge-sheet was 

remained to be laid before the court. Having found a prima facie case 

established against the accused he led the charge-sheet against the accused 

U/S 302 IPC. Ext. 6 is the charge sheet wherein Ext. 6(1) is his signature. 

 

28. In cross-examination he has stated that he only laid the charge-sheet 

without making any further investigation of the case. 

 

29. Mr. Arabinda Basumatary, the learned Public Prosecutor for the State in 

course of his argument has carried my attention through the evidence on 

record in its entirety available on the record and by his perspective arguments 

he has submitted that the prosecution evidence amply corroborates by medical 

evidence to prove the involvement of the accused to do away with the life of 

the deceased Laxman Hasda as the testimony of the prosecution witnesses 

overwhelmingly and unambiguously demonstrates despite their strenuous 

cross-examination that the accused Choto Tudu committed fatal assault on 

deceased Laxman Hasda by means of a lathi to cause his death. Hence, the 

consistent and trustworthy evidence of the prosecution witnesses on record 

brings home the guilt of the accused to the hilt.  

 

30. Contrawise, Mrs. Bhuchitra Saharia, the learned advocate appearing on 

behalf of the accused in course of her arguments for defence has painstakingly 

has submitted that the prosecution has not at all been able to prove the 

complicity of the accused in commission of murder as their evidence is full of 

contradiction, embellishment, discrepancies and, therefore, cannot lend 

assurance to the credibility of the prosecution case as to the involvement of 

the accused person in the face of delay in lodging the FIR by the first 

informant which is an afterthought to arraign the accused on concocted story. 



 12 

She has further submitted that the so called eye witnesses of the prosecution 

case are related to the deceased and, therefore, they should be branded as 

interested and that being so the exaggerated versions of the prosecution 

witnesses being frilled with embellishment cannot be acted upon to prove the 

guilt of the accused without testing the credibility of their evidence on the 

touch stone of truthfulness and trustworthiness. That being so the prosecution 

has failed to prove the case against the accused beyond all reasonable doubt. 

 

31. Before appreciating the rival submissions of the learned counsel of the 

respective sides, when we revert back to the cumulative effect of the evidence 

on record, it is patent that it has not been disputed that death of the deceased 

Laxman Hasda was a homicidal one.  

 

32. Before dealing with the evidence of the eye witnesses we may lay down 

the medical evidence in the case at first that Laxman Hasda died of injury 

inflicted on him admits of no doubt. PW3, Dr. Bhagirath Dey conducted post-

mortem on the dead body of the deceased Lakhan Hasda on 22.8.2017 and 

found the following injuries on his person:- 

Fracture- Fracture  of cervical vertebrae C1 to C4. Dislocation- Fracture of join 

between vertebrae C1 to C4. According to the doctor death was due to spinal 

shock as a result of injury at cervium region by heavy weapons (blunt), which 

is ante-mortem and homicidal in nature. Besides, the medical evidence, here is 

also oral evidence on record to indicate that Laxman Hasda died of injuries. 

Therefore, we find and hold that there is sufficient evidence to come to the 

conclusion that Laxman Hasda died of injuries received by him.  

 

33. The question which now remains to be considered is as to whether the 

deceased received injuries in the manner as alleged by the prosecution which 

resulted his death and if that be so, who was the author of the homicidal death 

of the deceased.  

 

34. In this context, on appreciation of the eye-witnesses account of the 

informant (PW1) Fulmoni Hasda, it is manifest that she has vividly disclosed as 

to how on the fateful day at about 2 PM while a meeting was going on an 
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altercation ensued between Pani Tudo and her deceased father. The accused 

was also present in the meeting came with a bamboo stick hit on her father as 

a result of which he became unconscious and subsequently died at home at 

about 6.30 PM due to injuries on his leg. The fact of the incident as scribed in 

the FIR (Ext.3) corroborates her all account as to the cause of the death of her 

father by the accused when a meeting was proceeded on the fateful date in 

presence of other village people.  

 

35. The clinching evidence of PW1 has also thoroughly been corroborated 

on the material particular of the case by PW4, Masdin Murmu, PW5, Daman 

Hembram, PW6, Raska Hasda and PW7, Baburam Hasda who are the eye 

witness to the occurrence. They have supported the consistent version of the 

PW1 that on the day of the alleged incident a village meeting was held in the 

courtyard of Pani Tudo on the allegation levelled by Pani Tudu that the 

deceased Laxman Hasda had illicit relation with her which was denied by her. 

The meeting was also held regarding another allegation that Laxman Hasda 

attempted to commit rape on Pani Tudo. While the meeting was going on 

during their presence Pani Tudu was asked about the allegation and at that 

time altercation ensued between Pani Tudu and Laxman Hasda. In the 

meantime deceased Laxman Hasda and Pani Tudu raised from their seats and 

came to challenge each other. During that time deceased Laxman caught hold 

of Pani Tudu. On seeing this accused Chutu Tudu asked Laxman to release 

Pani Tudu from his clutch. When Laxman refused to do so Chutu Tudu being 

armed with a bamboo stick (lathi) gave a blow on the back of the head of 

Laxman from the back side as a result Laxman immediately fell down on the 

ground sustaining injury on his back of the head and became unconscious. 

They immediately rushed to help Laxman by pouring water on his head and 

then Laxman was taken to his home and in the evening they came to know 

that Laxman succumbed to his injuries. Thereafter, the informant (PW1) 

lodged an FIR. The coherent and consistent evidence of these witnesses 

overwhelming demonstrates that as to how on the day of occurrence in order 

to resolve the dispute between Pani Tudo and deceased Laxman Hasda in their 

presence in the village meeting how a quarrel suddenly ensued between 

Laxman Hasda and Pani Tudo and as a sequel to which the accused being the 
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brother of Pani Tudo present in the meeting assaulted on the head of Laxman 

Hasda by bamboo stick which resulted serious injuries on the head of Laxman 

Hasda and he fell down unconscious on the ground and how eventually he 

succumbed to his injuries at his home in the night at around 6 to 6.30 PM. All 

these witnesses were searchingly cross-examined but nothing could be elicited 

to discredit their evidence to establish that the accused Choto Tudo had not 

assaulted Laxman Hasda with a heavy bamboo stick and subsequently he died 

after about 5 hours of the incident.  

 

36. Now, turning to the testimony of PW2, Benjamin Besra, the VDP 

secretary of the concerned police station, it would appear that on the day of 

occurrence he was at his house. At about 7 PM some of villagers came to his 

house and informed him that on the day of occurrence a meeting was held 

where deceased, the informant and the accused were present with other 

members. At that time a quarrel took place between the deceased and accused 

Choto and as a sequel to which the accused hit Laxman with a bamboo stick 

on his head causing injury on his head and subsequently on the same day he 

succumbed to his injuries. Though PW4 is not an eye witness but his evidence 

lends assurance to the material particulars of the prosecution version that as a 

result of quarreling in the meeting on the day of occurrence Laxman Hasda 

died due to assault by a bamboo stick caused by the accused Choto Tudu on 

his head which was informed to him by co-villagers and he also saw the dead 

body of the deceased on the next morning kept in his house.  

 

37. On close and careful appreciation of the evidence of PW8, Pani Tudu, it 

is palpable from her evidence that she was declared hostile by the prosecution 

as she resiled from her previous statement recorded under section 161 Cr.P.C. 

However, it is settled position that there is no rule of law that the evidence of a 

hostile witness is to be rejected en block. The portion of the evidence of a 

hostile witness which is consistent with the case of the prosecution or defence 

as recorded by the court cannot be held to be washed off or avoidable to the 

prosecution to prove the guilt of the accused.  
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38.  Thus, it is amply patent that in the event of a portion of evidence being 

consistent with the statement given under section 161 Cr.P.C. and the witness 

stand declared hostile that does not however, mean and imply total rejection 

of his or her evidence. The portion which stands in favour of the prosecution or 

the accused may be accepted but the same shall be subjected to close 

scrutiny.  

 

39.  Allusion in this context may be made to the case law reported in the 

State of U.P. -versus- Ramesh Prasad Mishra(1996) 10 S.C.C. 360, 

where the Apex Court clearly laid down that:  

 "Portion of the evidence of hostile witnesses, which is consistent 

with prosecution or defence can be accepted. Fact, that they resiled from the 

earlier statement made under section 161 Cr.P.C. without giving any reason 

as to why investigating officer would record statement under section 161 

Cr.P.C. incorrectly raises doubts on their subsequent versions in favour of 

the accused." 

 

40.  In the same light in Mahesh -versus- State of [(2008) 13 

S.C.C.271)]  

 "the court considered the value of the deposition of a hostile witness 

and held that P.W.1 the maker of the complaint has chosen not to 

corroborate his earlier statement made in the complaint and recorded during 

the investigation, the conduct of such witness for no plausible and tenable 

reasons pointing out on record, will give rise to doubt the testimony of the 

investigating officer who had sincerely and honestly conducted the entire 

investigation of the case. In these circumstances, P.W.1 has tried to conceal 

the material truth from the court with the sole purpose of shielding and 

protecting the appellant for reasons best known to the witness and 

therefore, no benefit could be given to the appellant for unfavourable 

conduct of its witness to the prosecution."  

 

41.  In L.S. Rao -versus- State of A.P. reported in A.I.R. 2004 S.C 

1720, it has been observed that the fact that the witnesses were declared 

hostile by the prosecution does not resulting automatic of their evidence. 

Even evidence of hostile witness if it finds corroboration from the facts of 

the case may be taken into account while judging the guilt of the accused.  
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42.  In the light of the law regarding appreciation of the evidence of a 

hostile witness so far as the portion of the evidence of a hostile witness which 

is consistent with the case of the prosecution to prove the guilt of the accused 

is concerned, if we appraise the evidence of hostile witness PW8, it would 

reveal that she has deposed to the effect before declaring her as hostile by the 

prosecution to the effect that since before the incident  deceased Laxman 

Hasda used to abuse her with filthy language and showed her vulgar sign. In 

this regard on the day of occurrence a village meeting was held in presence of 

elderly persons. While the meeting was going on at that time Laxaman Hasda 

came to assault her. On seeing this, her brother Choto Tudu came to save her 

with a lathi on his hand. Thereafter, a scuffle took place as a result of which 

Laxman Hasda sustained injuries on his head.  

 

43.  So far as her hostile part of the evidence of PW8 is concerned, it was 

confronted with the Investigating Officer (P.W.9) and her evidence clearly 

postulates that for the reasons best known to this witness she had defaulted in 

speaking the truth in the court inasmuch as he has categorically stated that 

she made such statement under section 161 Cr.P.C. before him which was put 

to her during cross examination by the prosecution so as to demolish her 

stand. 

 

44. Having considered the evidence of the hostile witness P.W.8 in the light 

of the above and in an attempt to separate the chaff from the grain, it is found 

that this witness has failed to explain as to why the Investigating Officer 

(P.W.9) who recorded her statement contradictory to what she had disclosed. 

In absence of such explanation, we have accepted the portion favourable to 

the prosecution case which is found consistent with the prosecution story 

regarding the scuffle between the accused and Laxman Hasda who was armed 

with a lathi on his hand and as a result of which Laxman Hasda sustained 

injuries on his head inasmuch as this portion of evidence of P.W.8 is 

corroborated by the evidence of PW1, PW2, PW4, PW5, PW6 and PW7 and 

also stands corroborated by the medical evidence of PW3 as to sustaining head 

injury by Laxman Hasda as a result of which he succumbed to his injury.  
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45. Reverting back to the above analysis of evidence on record the 

aforesaid eye witnesses have fully supported the prosecution version as 

regards the present participation and commission of death of the deceased 

Laxman Hasda by the accused by means of a lathi. They were cross examined 

at length. Besides some minor wear and tear in the testimony of the aforesaid 

material witnesses, the learned counsel for the defence could not point out 

towards any material infirmity which could persuade as to hold the contrary. 

 

46. A sentence from here and a sentence from there cannot be used to 

condemn the prosecution case as false. Discrepancies are likely to occur for 

variety of reasons namely social status of the parties, education and time when 

the deposition of the witness is recorded. Reading the evidence as a whole we 

do not find any artificiality in the version of the material witnesses for the 

prosecution touching the accused.  

 

47. It is true that the informant (PW1) is the wife of the deceased. But her 

evidence cannot be discarded branding her as related witness on that ground. 

There is no rule of law that evidence of a close relation must be discarded for 

the simple reason that they are related to each other. The animosity of the 

accused with the deceased before his death is stated by all the material 

witnesses. By now, it is well settled principle of law that animosity is a double 

edged sword. It cuts both ways. It could be a ground for false implication and 

it could also be ground for assault. Just because the first informant (PW1) 

being the related to the deceased would be no ground to discard her 

testimony, if otherwise her testimony inspires confidence. It is abundantly seen 

that the testimony of the informant (PW1), who is the wife of the deceased has 

been fully corroborated by the other independent witnesses who were present 

in the meeting while the incident occurred and how the accused abruptly 

assaulted Laxman Hasda by a lathi as a result of which he died due to his 

injury.  

 

48. In the facts and circumstances of the present case, what emerges that 

all the witnesses are natural witnesses of the incident. We have no reason to 
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disbelieve their testimony. Furthermore, the informant (PW1) being relative it 

would be her endeavour to see that the real culprit is punished and normally 

she would not implicate wrong person in the crime, so as to allow the real 

culprit to escape unpunished.  

 

49. In the backdrop of such cogent, consistent and reliable evidence minor 

discrepancy or contradiction in the testimony of the prosecution witnesses due 

to normal error of perception or observation and cause of lapse of time would 

not make their testimony unreliable to the given circumstances of the case. 

Even honest and truthful witnesses may differ in some details unrelated to the 

main incident because power of observation, detention and reproduction differ 

it with individual. In this regard, I am fortified in my view from the decisions 

reported in State of U.P. -versus- M.K. Anthony, A.I.R. 1985 S.C. (48) 

and Prem Prakah -versus- State of Haryana, A.I.R. 2011 S.C. 2677. 

 

50. PW.1, PW2, PW4, PW5, PW6 and PW7 who are the eye witnesses of 

the incident have given consistent account of the occurrence leading to the 

death of the deceased. No infirmity has at all been found in the deposition 

made before the court. Their statements inspire confidence and worthy of 

credence. Their statements are also inspired by the medical evidence as the 

injuries said to have been caused by the accused to deceased were caused in 

tune with their deposition and in the opinion of the doctor. The injury 

sustained by the deceased was ante-mortem and homicidal in nature and was 

sufficient to cause death of a person in ordinary course of nature. 

 
 

51. Mrs. Saharia, the learned counsel for the defence has further in her 

laborious efforts contended that there was delay in lodging the F.I.R. which 

has cast a doubts as there was possible deliberation to falsely implicate the 

accused out of previous grudge and therefore, fatal to the prosecution case. 

But we are unable to subscribe to the submission of the learned counsel for 

the defence as the plea of delay in lodging the F.I.R. has been raised only for 

the sake of raising a plea in the facts and circumstances of the case in hand.  
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52. No doubt, delay in lodging the F.I.R. quite often results in 

embellishment which is a creature of after thought on account of delay, the 

report not only gets bereft of the advantage of spontaneity, danger creeps in 

of the introduction of coloured version, exaggerated account or concocted 

story is a result of deliberation and consultation. It is, therefore, essential that 

the delay in lodging of the F.I.R. should be satisfactorily explained.  

 

53. In the present case, the incident had occurred on 21.8.2017 and the 

F.I.R. was lodged on 22.8.2017. Hence, there is no manner of doubt that there 

was almost one day delay in lodging the FIR. But in the facts and 

circumstances of the case such mere delay cannot be treated as inordinate 

delay lodged by the informant Fulmani Hasda (PW1), the wife of the deceased, 

as the factual scenario shows that the wife (PW1) was totally unaware of the 

catastrophe which had befallen her when the accused assaulted by a heavy 

blunt lathi on her husband’s head in her presence and other witnesses causing 

mortal wounds to her husband. The deceased eventually died after 5 hours of 

the incident and that being the scenario the informant (PW1) was obviously 

grief stricken due to death of her husband and she had definitely endeavoured 

to provide medicine to the deceased and therefore, it may not have occurred 

to her that she should give report forthwith. After all, it is but natural in the 

circumstances for the informant (PW1) to take some time to regain composure 

to go to the police station to lodge an FIR. Therefore, mere delay in lodging of 

the FIR cannot be viewed with suspicion in the present case where substantive 

evidence of the prosecution witnesses regarding involvement of the accused in 

the commission of the murder of the deceased is otherwise cogent, consistent, 

convincing and reliable. Top of all, there is no cause to derive benefit by the 

informant (PW1), the wife of the deceased, on false implication of the accused 

sparing the real culprit.  

 

54. From the overall assessment of evidence, it is clear that the assault had 

taken place as revealed by the eye witnesses and the said assault was caused 

by the accused by giving a single blow on the head of the deceased Laxman 

Hasda with a lathi. The deceased became unconscious at the spot and died at 

his house after about 5 hours of the incident.  
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55. Mrs. Saharia, the learned counsel for the defence submits that if at all 

the accused is held guilty he may be held so for not an offence U/S 302 IPC 

but for a lesser offence as a requisite intention to being home the charge of 

murder is lacking as it appears from the evidence of the prosecution witnesses 

that there was a sudden quarrel between the deceased and Pani Tudu, the 

sister of the accused, where they were present to resolve the charge levelled 

against the deceased. During that time deceased rose from his seat and 

swooped towards the sister of the accused and caught hold of her hands. On 

seeing this the accused rushed towards the deceased on the spur of the 

moment and gave a single blow on the head of the deceased as a result of 

which deceased died. The accused gave a single blow without repeating any 

further blow with weapon of the offence which is a blunt object and, thus, it is 

seen that there was no premeditation on the part of the accused and he had 

not taken any undue advantage or acted any cruel manner without giving 

further blows on the person of the deceased.  

 

56. We find sufficient force in the submission made by the learned counsel 

for the defence. It is also all the more apt to mention that though the learned 

counsel for the defence has pointed out that only single blow alleged to have 

been given by the accused as a result of which the deceased died but we do 

not think that in every case where a single blow is dealt by the accused a case 

cannot be made out U/S 302 of the Indian Penal Code. The learned counsel for 

the defence has brought to our notice the decision of a Division bench of the 

Orrisa High Court reported in Lachhman Dhuublia Vs State 1984 CriLJ 

1116 where, relying on a number of decisions of the Supreme Court, i.e. in 

AIR 1979 SC 1352; AIR 1979 SC 1525; AIR 1983 SC 185  and AIR 

1983 SC 184, the Division Bench have held that when a single blow is given 

on the spur of the moment and there is no material about premeditation for 

the murder but the injury has been caused on a vital part of the body, one 

can only impute knowledge that such an injury was likely to cause the death 

of the deceased and the offence would fall under Section 304, Part II, I.P.C. 

 

https://indiankanoon.org/doc/409589/
https://indiankanoon.org/doc/1569253/
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57. However, in a subsequent decision of the Supreme Court in Vasanta v. 

State of Maharashtra, AIR 1983 SC 362 (1), on the fact that a single stab 

blow was dealt on the chest which resulted in fracture of the 6th  rib and 

injured the heart and the lung and which according to the doctor was given 

with great force and was most cruel, it was held that the case squarely fell 

under Section 302, I.P.C. 

58.  It is not that in every case of a single blow, a case cannot be made out 

under Section 302, I.P.C. It will depend upon the nature of injury, the part of 

the body where the injury was caused and other circumstances. In the facts 

and circumstances of this case, it cannot be said that the accused had the 

necessary intention to cause the death of the deceased by inflicting a single 

blow by a lathi on the head.  

59. Thus, it may safely be held that the incident took place on the spur of 

the moment as a sequel to the quarrel between the deceased and Pani Tudu, 

the sister of the accused and there having no intention on the part of the 

accused to cause death or such bodily injury as is likely to cause death, but the 

knowledge can be imputed that such injury can cause death.  

60. Considering the factual picture thoughout in the case in hand, it will be 

appropriate to convict the accused U/S 304, Part II of the Indian Penal Code 

instead of Section 302 of the Indian Penal Code.  Accordingly, I do hereby 

convict the accused Choto Tudu  U/S 304, Part II of the Indian Penal Code. 

61. Before passing the sentence, I have heard the accused on the quantum 

of sentence and recorded his statement under section 235(2) of the Cr.P.C. He 

has pleaded for leniency as his two daughters are living with him.  

62. I have also assessed the facts and circumstances of the case and the 

circumstances under which the murder was committed. Considering the fact 

that the convict has atoned for his sin and also in a state of dilemma as to the 

future of his minor daughters, I find that he deserves leniency. However, the 

benefit U/S 4 of the Probation of Offender’s Act, 1958 cannot be extended to 

the convict. Considering the offence committed by him for the offence U/S 304, 

Part II of the Indian Penal Code the convict is, therefore, sentenced to undergo 

https://indiankanoon.org/doc/605755/
https://indiankanoon.org/doc/605755/
https://indiankanoon.org/doc/605755/
https://indiankanoon.org/doc/1560742/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1560742/
https://indiankanoon.org/doc/1569253/
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Rigorous Imprisonment for 10 (ten) years and to pay fine of Rs.10,000/- 

(Rupees ten thousand), in default further Simple Imprisonment for 6 (six) 

months U/S 304, Part II of the Indian Penal Code. 

63.  The period of jail detention, if any undergone by the convict during the 

period of investigation, inquiry or trial shall be set off U/S 428 Cr.P.C. against 

the terms of imprisonment imposed on him.  

 

64. The seized materials be destroyed after the period of appeal. 

 

65. Let a copy of the judgment free of cost be furnished to the convict 

forthwith.  

 

66. The convict is informed about his right of appeal against the judgment 

and order of conviction and sentence.  

 

 Given under my hand and seal of this Court this 7th day of 

September,2019. 

 
 
Dictated and corrected by me and 
each page bears my signatures. 
                                         (P.Saikia) 
              Sessions Judge, 
                  Udalguri. 
   Sessions Judge, 
       Udalguri. 
 
 

 
APPENDIX: 

 
A)Prosecution witnesses: 
  
i) PW1   Smti. Phulmani Hasda 
ii)PW2   Benjamin Besra 
iii)PW3  Dr. Bhagirath Dey 
iv)PW4  Masdin Murmu 
v)PW5   Daman Hembram 
vi)PW6  Raska Hasda 
vii)PW7  Baburam Hasda 
viii) PW8 Pani Tudu 
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ix) PW9 Abhoy Choudhury 
x)PW10 Ranjit Kalita 
 
B)Defence witness: Nil. 
   
C)Exhibits: 
 
i) Ext.1  Post-mortem report. 
ii) Ext.2  Inquest report 
iii) Ext.3  FIR 
iv) Ext.4  Sketch map 
v)  Ext.5  Statement of Pani Tudu 
vi) Ext.6 Charge-sheet 
 
 
     Dictated and corrected by me. 
 
 
      Sessions Judge, 
          Udalguri 

 

 

 

 

    

 
 
 

 

 

 

 

 


